
4. Environment

The former Danish Minister of Transportation welcomed initia-
tives regarding the sharing of private goods such as arrange-
ments where people car pull or otherwise share their cars. This
can have a positive effect on the environment.10 Apparently, he
did not regard Uber as a business with these kinds of qualities.
Even though Uber promote themselves as ‘fostering a more con-
nected, less congested environment’ it is not clear whether Uber
actually entails a better utilisation of our private cars or just
enhances the use of cars – maybe to the detriment of busses or
trains and hence, worsen the impact on the environment.

5. Competition

As mentioned, the regulation on transportation of persons in
Denmark is not productive of competition for various reasons
such as protection of the business and for security reasons. How-
ever, Denmark has been willing before to set aside such protective
regulation in the name of competition. In 2006 the Danish legisla-
tors passed a bill repealing a ban against marketing legal counsel-
ling where the counselling is not performed by authorised law-
yers.11 This means that now anyone can give legal counselling
and market themselves with this service regardless of education,
without licence and without insurance. There is, however, a
certain short listed code of conduct that they are obliged to apply
with. Legal counselling is per se an area of great risk and of great
importance, and most people might still prefer legal counselling
from an authorised person – at least on crucial matters. Thus, the
market for these unauthorised legal counsellors is not big and
some might argue that the competition against the authorised
legal counsellors is insignificant. In regards to taxi driving, one
could argue that similar liberal regulation should apply. The
competition from unauthorised drivers would however in this
case probably be much more substantial as taxi passengers may
not necessarily demand the level of security and protection as the
current regulation provides. An example of this is the apparently
very fast growth of the Uber business. There are no signs yet that
Danish legislators are ready to liberate the market of taxi driving
to this extent. However, an attempt by a number of political
parties was made in the summer of 2014 to loosen the grip a little
bit regarding the taxi regulation but it was never proposed as a
bill because of political resistance. Even though the Minister of
Transportation at the time felt that a change in the Danish regula-
tion eventually was needed in order to meet the technological
development, he emphasised that competition on equal terms is a
crucial principle.12 Denmark has just elected a new government,
so the future political mood in this area is unknown.

III. Concluding remarks

New winds are blowing with the new business model based on
internet platforms. Denmark has like many other countries cho-
sen to attack the Uber specifically and on the legal basis of The
Taxi Driving Act. However, we might need to take a step back
and look at the business model in general. How should the
operators in this model be regarded legally? And does this entail
a need for a change of the legal framework in general in order to
be able to handle the new legal challenges?
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Developments on Uber in Portugal

Following the article published in the first issue of this journal1,
the debate around UBER’s operation in Portugal suffered sig-
nificant developments, in light of a decision rendered by a
district court in Lisbon2 regarding a protective order requested
by ANTRAL, which is one of the main associations represent-
ing the sector of public transport by car, commonly known as
taxis.

A protective order is a priority procedure aimed at ensuring the
effectiveness of the threatened right, when there is founded fear
of serious harm that would be difficult to amend (article 362-1
Code of Civil Procedure).

ANTRAL asked the court to determine the closure of the
webpage www.uber.com and of the corresponding app, the
termination of the passenger transport activity and the execu-
tion of passenger transports contracts, as well as the prohibi-
tion to use credit cards and online payment systems to regis-
ter in the Uber platform and to execute payment orders in
this context. To ensure effective compliance with the mea-
sures ordered by the court, ANTRAL also requested the
notification of all telecommunications operators registered in
Portugal, all banking operators and electronic payment service
providers, the supervisor of the sector of public transport by
car (Mobility and Transports Institute; IMT, in Portuguese),
the city councils, the Competition Authority (AdC, in Portu-
guese), the Directorate-General for Economic Activities
(DGAE, in Portuguese), the Authority for Food and Economic
Security (ASAE, in Portuguese) and the Authority for Work-
ing Conditions (ACT, in Portuguese). ANTRAL also re-
quested for a periodic penalty payment of a daily value of
not less than € 10 000 to be imposed on UBER in case it
does not comply with the court’s decision on the protective
order.

The court dispensed with UBER’s prior hearing and therefore
the company was not served prior to the decision on the
protective order. This decision to dispense with the hearing
was not substantiated, which in our view is open to criticism,
as the general rule of article 366-1 Code of Civil Procedure
sets forth that the defendant must be heard prior to the
decision on the protective order, unless the hearing seriously
risks the objective or the effectiveness of the order. It does not
seem to be the case in this situation, as the surprise effect has
no advantage for the effectiveness of the measures which were
requested.

The court ruled in favour of the requested protective order,
deciding in the exact terms laid down in the demand.

Once again, this judgment created a broad debate in the Portu-
guese society, dominated by political and ideological positions
rather than by legal arguments. The Parliament even received a
petition in favor of Uber3.

Although the telecommunication operators blocked the access to
UBER’s site and the Portuguese Central Bank took measures to
prevent payments to UBER, the company remains in operation
in Portugal4, on the basis that the defendant is Uber Technolo-
gies Inc., which only operates in the United States, and not the
company operating in Portugal, whose headquarters are located
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in the Netherlands5. The decision which granted the protective
order has since been confirmed by the court, in 25 June 20156,
after hearing UBER7.

As I have previously argued in an interview published in the
newspaper Público8, the use of this argument is possibly abusive.
The conduct by Uber, against whom the legal proceedings is
clearly addressed, is probably contrary to good faith when it
bases the refusal to comply with a judicial decision on questions
regarding its organizational structure.

In addition to damages caused to taxi drivers which would be
difficult to repair if UBER continued its activity, resulting from a
“diversion of customers difficult or virtually impossible to calcu-
late”, the court considered that there is “a serious risk for the
public in general”.

The court also stated that the activity of taxi transport is
extensively regulated and involves very high costs for those
who wish to provide it, with the objective of protecting the
user. Among others9, Law no. 5/2013 imposes strict rules con-
cerning the existence of taximeters in the taxis, which shall be
placed in the upper half of the tablier or on top of it, in a
visible place for the passengers, and Law no. 6/2013 establishes
the legal framework for the access and exercise of the profes-
sion of taxi driver and for the certification of the training
entities.

The court also added that the companies which operate taxis, in
contrast to UBER, are subject to paying taxes, do not have to
conclude an insurance contract and are bound to mandatory
parking in certain locations.

In my view, the arguments related to the legal requirements for
the exercise of the activity of taxi transport seem to provide a
solid basis for preventing UBER’s activity.

There is unfair competition on the part of UBER as the non-
compliance with the rules regarding the access and exercise of
the activity entails a reduction of costs for UBER, which allows,
in turn, a reduction in the costs of the service for customers, thus
making the offer more appealing compared to that provided by
taxis.

In 2015, year of parliamentary elections in Portugal, the ques-
tion also has a big political impact. According to a report from
the end of June10, the Socialist Party, which is the largest opposi-
tion party, wants to know what the Government’s position is on
this subject and asks for a swift legislative response. Therefore, it
appears that the problem is very far from being solved in Portu-
gal.
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