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Mortgage credit in Portugal

I. Introduction

On 23 June 2017, more than one year after the deadline,
Decree Law 74-A/2017 was published in the Portuguese Offi-
cial Journal, transposing Directive 2014/17/EU of the Eur-
opean Parliament and of the Council of 4 February 2014 on
credit agreements for consumers relating to residential immo-
vable property. It will come into force on 1 January 2018.

According to the preamble of Decree-Law 74-A/2017, the
Directive “embodies the first regulatory initiative of the Eu-
ropean Union with regard to credit market for immovable
property”, aiming to create a common regulatory framework
within the European Union in order to ensure an appropriate
level of protection of the interests of consumers entering into
mortgage credits by promoting the development of a more
transparent, efficient and competitive credit market within the
internal market, while, at the same time, promoting the stabi-
lity of the banking system financial stability. The Portuguese
legislator opted to transpose the provisions relating to credit
intermediation and financial advisory services independently.

As stated in the preamble, the transposition act took the
opportunity to gather many rules previously scattered
through various legislative acts, consolidating them in a sin-
gle act. However, the truth is that Decree-Law 349/98 of
11 November 1998 remains in force, so the new rules must
be combined with the provisions of this regime.

Furthermore, the legislator regulated the activity of credit
intermediaries, enacting Decree-Law 81-C/2017 of 7 July
2017 which establishes the requirements for access to and
exercise of the activity of credit intermediaries and the provi-
sion of advisory services in relation to credit contracts.

II. Framework of the mortgage credit regime

The contract commonly referred to, in Portugal, as "home
credit" (crédito à habitação) or "real estate credit" (crédito
imobiliário) is characterized by being an active banking trans-
action which translates into a long-term credit contract (the
agreed term is more than five years) granted to individuals
(not to companies) with the provision of a guarantee, usually
a mortgage on the property whose acquisition is financed.

There are several rules regulating mortgage credit, including
Decree-Law 349/98 (with various amendments), which estab-
lishes the regime for credit granting for the acquisition, con-
struction and execution of works in permanent, secondary or
leasehold housing, as well as for the acquisition of land for
the construction of owner-occupied housing. This legislation,
as mentioned above, was not repealed (only some provisions
were), so the analysis of Decree-Law 74-A/2017 will always
have to take it into account.1

Decree-Law 74-A/2017 begins by defining its scope, stating
that it applies to the granting of mortgage credit or other
property rights, irrespective of whether or not the property is
intended for residential use, and to leasing contracts of im-
movable property for permanent, secondary or leasehold
housing. The scope of this new law differs from the scope of
Decree-Law 349/98 mentioned in the previous paragraph. It
is broader since it applies to all mortgage credit, regardless of

whether the property is intended for housing. Credit con-
tracts without mortgage collateral, whose purpose is to carry
out works on residential properties, are now under the provi-
sions of Decree-Law 133/2009 of 2 June 2009, which deals
with consumer credit.

Articles 5 and the following enshrine a set of rules, applicable
to creditors, relating to the remuneration policy of employees
and the knowledge, training and competence requirements
they need to fulfil in order to be able to draw up, market and
conclude the credit contracts regulated by the statute.

It should be noted that housing credits in Portugal tend to be
used for the acquisition or construction of permanent hous-
ing. At present, it is only possible to have access to the
general credit regime, since the rules that regulated the sub-
sidised regimes were revoked by Decree-Law 305/2003 of
9 December 2003.

Let us take a brief look at what characterizes mortgage credit
in Portugal by comparing the two laws.

In Decree-Law 349/98 no maximum limit is established for
credit granting.Thebanks usually limit the granting of credit to
around 85%or 90%of the acquisition value. Decree-Law74-
A/2017 establishes that the credit must be granted taking into
account the credit worthiness assessment that needs to be car-
ried out, based on criteria specified in article 16, that include
not only the evaluation of the property but also the analysis of
the financial andeconomic circumstances of the consumer.

Decree-Law74-A/2017 therefore restricts the contractual free-
dom of the parties in this matter. It should be noted that, with
regard to the effort rate, neither of the two instruments sets a
limit. Therefore credit institutions must set the effort rate for
each contract.Usually it is set between35%and50%.

With regard to the repayment term of the credits, it is freely
agreed between the parties, and may be changed over time.
Usually it is set between 25 and 50 years, hardly ever exceed-
ing the 75 years of age of the consumer. No Portuguese law
lays down any restrictions on this matter.
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1 In addition to Decree-Law 349/98, the following acts also remain in
force: Decree-Law 255/93 of 15 July 1993, which allows for the trans-
mission of residential immovable property by private document in its
own model, when accompanied by a credit contract, with or without a
mortgage, where the lending entity is a credit institution; Decree-Law
103/2009 of 12 May 2009 (with amendments) which creates an extra-
ordinary line of credit destined for the protection of own permanent
housing in the event of unemployment of, at least, one of the mortgage
lenders, granted by the State for a maximum period of 24 months,
through the lending institution, having the client to reimburse the State
at the end of that period, through the credit institution where the credit
is granted; Decree-Law 58/2013, of 8 May 2013, which establishes the
rules applicable to the classification and counting of the term of credit
operations, remuneratory interest, capitalization of interest and default
of the debtor; Law 63/2014 of 26 August 2014, which lays down the
conditions applicable to credits for the acquisition or construction of
owner-occupied housing for disabled persons of the Army; Law 64/
2014 of August 26 approving the system for granting subsidised housing
credits to persons with disabilities.
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Interest rates are freely negotiated between the credit institu-
tion and the client. A variable interest rate can be agreed on,
where the interest rate is the sum of two components: the
indexer (the reference interest rate – 3, 6 or 12-month EUR-
IBOR, depending on the consumer's option) and the spread
(the bank's profit margin, freely negotiated for each contract,
taking into account the credit risk of the client and the relation
between the value of the credit and the value of the property or
used as commercial strategy of the bank). As an alternative,
the interest rate can be fixed, where the instalment remains
constant during the period established in the contract. The
fixed rates applied by the banks are generally based on swap
rates, plus a spread. In any case, Article 21 of Decree-Law
74-A/2017 provides that creditors must ensure that informa-
tionon the applicable interest rate is provided to the consumer.

Regarding early repayment, it should be noted that it was
already regulated by Decree-Law 349/98 (article 29). How-
ever, articles 23 and 24 of Decree-Law 74-A/2017 provide
for new limits on the amounts to be paid to the creditor in
case of total or partial early repayment: the commission must
not be higher than certain percentages and it must be clearly
and expressly stated in the contract; the parties can also agree
on the absence of a commission or on the payment of a lower
amount than that provided for by law.

The law also establishes a prohibition concerning the charg-
ing of commissions for early repayment in case of death,
unemployment or professional displacement (where there is a
need for a change of the permanent residence of the house-
hold due to the displacement of the workplace of the consu-
mer or another member of the household to a location
further than 50 km in a straight line from the property). The
solution is fully justified since, in such cases, the repayment is
due to exceptional circumstances and partially unrelated to
the will of the consumer.

Concerning the renegotiation of the credit agreement, article
25 of Decree-Law 74-A/2017 prohibits the charging of com-
missions for the renegotiation of credit conditions, in particu-
lar the spread or the duration of the contract. Furthermore,
the creditors cannot increase the spread of a mortgage credit
agreement in case of lease of the property, where the lease
occurs as a result of a change of the consumer's place of
work, unemployment or, under certain circumstances, in case
of divorce, termination of the partnership or death of one of
the spouses. This provision corresponds with slight changes
to article 28-A of Decree-Law 349/98, which was repealed by
Decree-Law 74-A/2017.

Finally, regarding the performance and non-performance of
the contract, article 27 of Decree-Law 74-A/2017 establishes
that the creditor can only terminate the credit agreement if the
consumer fails to comply with at least three successive instal-
ments. Before terminating the contract the creditor shall grant
the consumer an additional period of at least 30 days to pay
with express warning about the effects of the non-payment.

Article 28 stipulates that, during the enforcement proceed-
ings, the consumer is entitled to bring the credit agreement
back into force. If the consumer brings the credit agreement
back into force, its termination is considered to be ineffective
and it remains in effect in the exact same terms and condi-
tions as the original agreement.

These are measures of special protection and had already been
adopted in the context of the economic crisis. In practice, these
measures had little impact. The problem is usually the lack of
financial capacity of the consumer to solve the situation.

III. Conclusion of the contract and reflection period(s)

Directive 2014/17/EU allows each Member State the option
of adopting, alternatively, a reflection period prior to the
conclusion of the contract, a right of withdrawal subsequent
to the conclusion of the contract, or a combination of the
two (article 14-6). The minimum time period imposed by the
Directive is seven days, regardless of the solution adopted.

The same provision also determines that “where a Member
State specifies a reflection period before the conclusion of a
credit agreement […] the offer shall be binding on the cred-
itor for the duration of the reflection period”. Member States
can, however, “provide that consumers cannot accept the
offer for a period not exceeding the first 10 days of the
reflection period”.

We can find two different rules here:

- One imposed on the Member States, while allowing a
transposition by different means (period of reflection or
right of withdrawal, with a minimum period of seven
days); and

- An optional one (the possibility of preventing consumers
from accepting the proposal for a certain period of time,
which may not exceed 10 days).

Let us see how these rules were transposed into the Portu-
guese legal system.

Decree-Law 74-A/2017 imposes on the creditor, at the mo-
ment in which he approves the credit agreement, the delivery
(i) of a standardized information sheet incorporating the con-
ditions of the credit agreement and (ii) of a draft of the credit
agreement (article 13-2).

In accordance with article 13-4, “the creditor remains bound
by the contractual offermade to the consumer for a period of at
least 30 days, so that the consumer has sufficient time to com-
pare offers, assess their implications and make an informed
decision”. The duration of the contractual offer issued by the
creditor may not therefore be less than 30 days. This period
maybe extendedbyagreement, but it cannotbe reduced.

Article 13-4 does not explicitly state when the 30 days begin.
However, the articulation with paragraph 2 of the same article
suggests that the beginning of this period shall correspond to
the moment of delivery of the standardized information sheet
and the draft of the credit agreement, provided that they
contain all the information relating to the contract. It is only at
this moment that the consumer has all the necessary elements
to make his assessment of the proposed contract. If only one
of these elements is delivered, the time limit does not start, but
the creditor is already bound by the terms he has defined.

The stipulation of this period means that the consumer has 30
days to consider the conclusion of the contract. Article 14-6 of
the Directive provides that Members States shall give consu-
mers the right to a minimum period of reflection of seven days
(or, alternatively, a right of withdrawal with the same mini-
mum period). The option in Portugal was to establish a reflec-
tion period prior to the conclusion of the contract, which is
attributed by binding the lender to his contractual proposal
for a minimum period of 30 days. The period indicated in the
Directive has thus been considerably extended in Portugal.

The possibility of preventing consumers from accepting the
contractual offer for a certain period of time has been used
in Portugal. Consumers cannot accept the offer within the
first seven days from the date of delivery of the standard
information sheet and the draft of the credit agreement
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(article 13-5).2 We designate this period as a mandatory
period of reflection, which cannot be confused, as we have
seen, with the period of reflection imposed by the Directive.3

Under the Directive, this period, if established by Member
Stares, could not exceed 10 days. The period of seven days
provided for in Portuguese legislation, therefore, complies
with the Directive.

In short, the contractual offer issued by the creditor is valid
for a period of 30 days from the date of delivery of the
standard information sheet and the draft of the credit agree-
ment, but the consumer cannot accept the offer within the
first seven days of this period. Between the 8th and the 30th
day, the consumer has the right to accept the offer, and then
the credit agreement is concluded.

If there is a guarantee agreement associated to the credit
agreement, the guarantor also has a mandatory period of
reflection of seven days before being bound by the guarantee
agreement (article 13-6). This period starts counting from the
date on which the guarantor has received both the copy of
the standard information sheet and the draft contract. The
creditor is also required to provide the appropriate explana-
tions to the guarantor.

IV. Duty to commit to consumer ADR entities

Article 39-1 of Directive 2014/17/EU requires Member States
to ensure that dispute resolution mechanisms are available
for disputes arising from mortgage credit agreements, estab-
lishing that “Member States shall ensure that such procedures
are applicable to creditors and credit intermediaries and cov-
er the activities of appointed representatives”. Recital (77) of
the Directive is clearer as regards legislative intent: “Member
States should ensure that participation in such alternative
dispute resolution procedures is not optional for creditors
and credit intermediaries”.

In Portuguese law, article 38-2 of Decree-Law 74-A/2017
establishes that creditors must commit “to at least two enti-
ties that allow for the alternative dispute resolution” of con-
sumer disputes, referring to Law 144/2015, of 8 September,
which transposed Directive 2013/11/UE on consumer ADR
into Portuguese law.

Law 144/2015 regulates consumer ADR in Portugal, impos-
ing that all traders must provide information on the consu-
mer ADR entities to which they are bound by a contractual
offer addressed to the public or by legal imposition (article
18).4 In Portugal, the trader is bound by law to consumer
ADR, in particular to consumer arbitration, in disputes re-
lated to services of general interest (such as water and energy
supply or electronic communications). The trader is also
bound to consumer arbitration if he has previously accepted
the Centre’s jurisdiction for any future dispute in a given
subject-matter (contractual offer addressed to the public).5 In
this case, the arbitration agreement is concluded with the
explicit or tacit acceptance by the consumer.

What is now required is that creditors are bound to arbitration
proceedings (provided that consumers initiate such proceed-
ings) in at least two consumer arbitration centres. This solu-
tion is in line with the rules applying to payment service
providers and electronic money issuers (article 92-2 of Decree-
Law 317/2009) and has also been imposed, by means of the
amendment introduced by Decree-Law 74-A/2017, to cred-
itors in the general consumer credit regime (article 32-2 of
Decree-Law 133/2009). Portuguese law therefore imposes, in
these cases, the participation of the creditors in consumer
ADR proceedings.

However, this rule does not seem to take into account the
Portuguese consumer ADR system, which includes, essen-
tially, consumer arbitration centres with rigid territorial ju-
risdiction. Thus, if the centres have their jurisdiction defined
according to the territory, committing to two centres means
that only consumers who enter into mortgage credit agree-
ments in those two places will benefit from the commitment
of the creditors. For example, if a creditor is bound to arbi-
tration proceedings in a centre with competence in Madeira
and another with competence in the Algarve, he fulfils the
duty imposed by the Portuguese law, but consumers who
enter into contracts in other parts of the Portuguese territory
– e. g. Lisbon or Oporto – will not, in principle, be able to see
their disputes settled in these centres. We would argue that a
system which allows for such discrimination on the basis of
the territory is inappropriate, leaving it to the creditor to
decide which regions to favour. It is also doubtful that this
solution is compatible with European law, taking into ac-
count article 39-1 of Directive 2014/17/EU, read in conjunc-
tion with recital (77) of the Directive.

V. Conclusion

Directive 2014/17/EU was transposed in Portugal more than
one year after the deadline. The socio-economic relevance of
mortgage credit, the absence of a similar legal regime and the
consequent hesitation about some of the needed policy op-
tions may justify this delay.

Prior to the Directive, in the midst of the economic crisis, the
regulation of mortgage credit in Portugal was essentially
based on the adoption of exceptional consumer safeguards.
Decree-Law 74-A/2017 must therefore be articulated with
previous legislation, which mainly regulates aspects not cov-
ered by the Directive.

Concerning the conclusion of the mortgage credit agree-
ment, the contractual offer issued by the creditor must be

2 This mandatory period of reflection is only implied as article 13-5
literally only determines that the creditor must inform consumers of the
existence of that mandatory period of reflection, which is not enshrined
in any other provision. However, article 13-5 is to be interpreted as
meaning that it imposes a mandatory period of reflection.

3 In Greece, this period of mandatory reflection is of five days, with a
period of reflection of 10 days – Eleni Kaprou, “Mortgage Credit in
Greece” (2017) 3 EuCML 135, 137. In Hungary, there is also a deadline
during which the consumer cannot accept the offer (three days), with a
reflection period of 15 days – Andrea Fejos, “Mortgage Credit in
Hungary” (2017) 3 EuCML 139, 141. In the Netherlands there is only a
reflection period of 14 days within which the consumer “can accept the
offer and acquire the mortgage” – Jurgen Braspenning, “Mortgage
Credit in the Netherlands” (2017) 4 EuCML 180, 183.

4 In its original version, article 18 imposed on all traders a duty to
inform consumers about ADR entities even when there was no con-
tractual offer to the public – João Pedro Pinto-Ferreira, “A Resolução
Alternativa de Litígios de Consumo no Contexto da Lei n.º 144/
2015” in Carlos Ferreira de Almeida et al (eds), Estudo de Direito do
Consumo – Homenagem a Manuel Cabeçadas Ataíde Ferreira (DECO
2016) 310, 327 ff; Sandra Passinhas, “Alterações Recentes no Âmbito
da Resolução Alternativa de Litígios de Consumo”, in António Pinto
Monteiro (ed), O Contrato na Gestão do Risco e na Garantia de
Equidade (Instituto Jurídico 2015) 357, 365 f. Regulation (EU)
No 524/2013 of the European Parliament and of the Council of
21 May 2013 on online dispute resolution for consumer disputes also
states, in art. 14-1, that “traders established within the Union enga-
ging in online sales or service contracts, and online marketplaces
established within the Union, shall provide on their websites an
electronic link to the ODR platform” – Jorge Morais Carvalho and
Joana Campos Carvalho, “Online Dispute Resolution Platform –
Making European Contract Law More Effective”, in Alberto De
Franceschi (ed), European Contract Law and the Digital Single Mar-
ket (Intersentia 2016) 245, 263 ff.

5 On the legal value of this committment see Joana Campos Carvalho e
Jorge Morais Carvalho, “Problemas Jurídicos da Arbitragem e da Me-
diação de Consumo” (2016) 1 RED 1, 7 ff.
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valid for a period of at least 30 days starting from the
date of delivery of the standard information sheet and the
draft of the credit agreement, but the consumer cannot
accept the offer within the first seven days of this period.
Between the 8th and the 30th day, the consumer has the
right to accept the offer, and then the credit agreement is
concluded.

Directive 2014/17/EU requires Member States to ensure that
dispute resolution mechanisms are available for disputes aris-
ing from mortgage credit agreements and that participation is
not optional for creditors and credit intermediaries. In Portu-
gal, Decree-Law 74-A/2017 stipulates that creditors must be
bound to arbitration proceedings in at least two consumer
arbitration centres. &
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Mortgage credit in Sweden

I. Introduction

The Swedish residential housing market has undergone ma-
jor changes lately. A steadily rising income in Swedish
households, a growing migration wave, both urban and in-
bound, and slightly increased birth rates have led to a rising
demand for housing which in turn has forced prices up-
wards creating thus a need for more money in order to
purchase any property. That has led to the fact that more
than 60% of the homeowners in Sweden are now mortgage
holders, one of the highest percentages amongst European
countries.1

More specifically, within less than 15 years, prices have more
than doubled – in Stockholm the prices have gone from
30 000 SEK/m2 in 2005 up to 70 000 SEK/m2 in 2017.2

There is a historic demand in housing which, however, is not
followed by an equivalent supply. Even though construction
rates are increasing3 there is a tremendous lack of housing in
the whole land and especially in the three largest cities.4

Homeownership rates, which were quite low in comparison to
other EU countries, have also been increasing steadily for the
past 20 years. A main reason for that is the fact that in the 90’s
and 2000’s there was a political decision to promote home-
ownership.5 Tenants were given the opportunity to buy their
apartments from the owners, both state and private compa-
nies, at a discount. To that we can add that the interest rates in
loans have hit a historic low6 as well as that until the 1st of
June of 2016 banks could provide interest-only loans7 and it
becomes clear why so many households have decided to loan
money in order to buy property.

The rate of residential loans has been increasing steadily since
2012. In 2015 only, there was an annual increase of 8.1% in
residential mortgage lending.8 Similarly, in 2015 the number
of new residential constructions increased by 22%.9 Since
more houses will become part of the supply stock it is ex-
pected that more people will continue to be led to the doors
of the 8 biggest banks that are responsible for almost all loans
granted in Sweden in order to get a mortgage loan;10 and they
will probably get a mortgage loan with a length of 30 to
50 years.11

All the above in combination with the fact that the total
household debt based on mortgage loans is now estimated at
approximately three trillion SEK – an increase from a bit less
that one trillion SEK in 2000 –,12 as well as the fact that the
average debt-to-income ratio for households with new mort-
gage loans has increased from 325% in 2014 to 402% in
2016 – meaning that borrowers loan more money with re-
gards to their income –,13 have not been overlooked by the
Swedish legislator as well as by the financial and consumer

authorities. The importance of the mortgage market in gen-
eral has been emphasised many times by the Swedish govern-
ment.14 Therefore, even before the Mortgage Credit Directive
(hereinafter: Directive) came into life, there were already
measures taken in order to minimise the systemic and con-
sumer-related risks.

II. The Directive and its transposition

When the Directive was adopted in 2014, in the aftermath of
the 2008 crisis, there were two main goals to be achieved: to
provide some financial stability and to protect consumers by
primarily ensuring that they are informed of the real cost of
taking on a mortgage. This would be mostly accomplished by
obliging creditors to provide adequate information and adopt
best practices.

In order to examine whether the Swedish legal order already
had the measures provided by the Directive in place or
whether new laws should be introduced, the Swedish govern-
ment ordered a mortgage credit enquiry in the beginning of
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